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THE LEGAL FRAMEWORK 

FOR 

THE STANDARD OF CARE



5

THE ESSENCE OF THE STANDARD OF CARE

“The undertaking of an Architect implies that he 
possesses skill and ability, including taste, 
sufficient to enable him to perform the required 
services at least ordinarily and reasonably well; 
and that he will exercise and apply, in the given 
case, this skill and ability, his judgment and 
taste, reasonably and without neglect.  But the 
undertaking does not imply or warrant a 
satisfactory result”.

Coombes V. Beede, 36 A. 104 (Me. 1896)
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STATED MORE SUCCINCTLY:

An A/E must:

• Use reasonable care in the performance of professional 
services

and

• Exercise the same level of skill and diligence as 
individuals engaged in the same profession would 
ordinarily exercise under similar circumstances.

• But – in the absence of agreement by Contract -
an A/E does not guarantee a “perfect” result.
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STANDARD OF CARE BASIC RULES

Rule 1.
• The scope of an A/E‟s responsibility to which the 

STANDARD OF CARE applies is defined by the A/E‟s 
Contract.

SCOPE OF    = SCOPE OF
RESPONSIBILITY POTENTIAL LIABILITY 

Rule 2.
• An A/E does not ordinarily guarantee a perfect result.  

However, an A/E can change the applicable STANDARD 
OF CARE by Contract.
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STANDARD OF CARE BASIC RULES

Rule 3.

• In the event of a claim, an A/E‟s failure to 
meet the STANDARD OF CARE is 
generally established by expert testimony.

Rule 4.

• Except where modified by Contract, the 
same A/E STANDARD OF CARE applies 
to causes of action for Breach of Contract 
and Professional Negligence.
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LOOKING AT THE “RULES” MORE CLOSELY

Rule 1

Contractual Scope of Responsibility 

=

Scope of Potential Liability.
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ESTABLISHING THE A/E‟S CONTRACTUAL 
SCOPE OF RESPONSIBILITY

• A/E services are typically divided between:

– Design Services – Schematic Design, Design 
Development and Construction Documents Phases.

– Construction Administration Services –
Bidding/Negotiation and Construction Phases

– Since all phases of an A/E‟s services require the 
application of scientific, technological and, in the 
case of Architects, artistic skills, negligence based on 
a failure to meet the STANDARD OF CARE can arise 
in connection with both Design Services and 
Construction Administration Services.
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Rule 2

An A/E does not ordinarily guarantee a 
perfect result.  However, an A/E can change 
the applicable STANDARD OF CARE by 
Contract.
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CHANGING THE A/E‟S STANDARD OF 
CARE BY CONTRACT

• The rule that an A/E does not guarantee a 
perfect result protects the A/E from the 
application of implied warranties and strict 
liability.

• If the Contract is silent as to the applicable 
STANDARD OF CARE, then the Common 
Law standard applies.

• However, an A/E may increase or decrease the 
applicable STANDARD OF CARE by 
Contract.
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CHANGING THE A/E‟S STANDARD OF 
CARE BY CONTRACT (cont.)

• The STANDARD OF CARE may be decreased
by Contract in limited situations, but because of  
public policy considerations, not below the 
standard of the applicable Building Codes.
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CHANGING THE A/E‟S STANDARD OF 
CARE BY CONTRACT (cont.)

• An A/E can increase the STANDARD OF 
CARE by agreeing to:

• Perform to the Owner‟s satisfaction

• Comply with “the Highest Standards of 
the Profession” or “State of the Art”

• Meet Specific Performance Criteria
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Rule 3

In the event of a claim, an A/E‟s failure to 
meet the STANDARD OF CARE is 
generally established by expert testimony.
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USE OF EXPERT TESTIMONY TO 
ESTABLISH THE STANDARD OF CARE

• The Applicable STANDARD OF CARE must be 
established through opinion testimony by another 
licensed professional, except where a determination can 
be made by the Court based on common knowledge 
(“Common Knowledge Exception”).

• A Claimant against an A/E must first determine 
whether expert testimony is needed:

– Is expert testimony required by statute?

– Can the claimant meet its burden of proof as to breach 
of the applicable STANDARD OF CARE without 
expert testimony?
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USE OF EXPERT TESTIMONY TO ESTABLISH 
THE STANDARD OF CARE (cont.)

• If an expert is required, the Claimant must utilize an 
expert in the same profession, or in a related licensed 
profession that is subject to the same standards, to 
establish the applicable STANDARD  OF CARE.

• The competent Expert will have knowledge and experience 
that can assist the Court to understand and resolve the 
issues.  

• Issues involving the adequacy of Expert relate to:

– Scope of Expert‟s testimony.

– Sufficiency of Expert‟s testimony.
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Rule 4

Except where modified by Contract, the same A/E 
STANDARD OF CARE applies to causes of action 
for Breach of Contract and Professional 
Negligence.
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APPLYING THE STANDARD OF CARE

Breach of Contract

• Brought by a party in contractual privity with the 
A/E.

• Similar to a tort/negligence claim in that it requires 
expert testimony that the STANDARD OF CARE  has 
not been met.

• Decision by a Claimant to sue in Contract or Tort 
usually depends on the damages and defenses 
available under each cause of action.

• Common law STANDARD OF CARE would not apply 
where the the A/E has expressly warranted a specific 
result.
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APPLYING THE STANDARD OF CARE (cont.)

Professional Negligence 

• Requires the same basic proof as for any other Tort 
claim:

– a duty of care owed to the plaintiff

– breach of that duty

– proximate causation 

– damages

• Expert testimony is used to establish the requisite 
breach of duty by failure to meet the STANDARD OF 
CARE.

• Contractors, Subcontractors and others not in 
contractual privity with Design Professional can assert 
negligence claims to recover economic losses.
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OTHER POTENTIAL CAUSES OF ACTION

• Implied Warranty of Fitness for a Particular Purpose

– Concept arose by analogy to sale of goods and 
product liability cases.

– Would serve to set a minimum qualitative standard 
for the end result of A/E‟s performance. 

– BUT – the majority of U.S. jurisdictions do not 
subject A/E‟s to liability on the basis of an implied 
warranty of fitness because this would effectively 
impose strict liability for design defects.
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OTHER POTENTIAL CAUSES OF ACTION (cont.)

• Negligent Misrepresentation

– Utilized by parties not in contractual privity with the A/E 
- e.g. Contractor and Subcontractors.

– Cause of action is based on the Restatement of Torts 
(Second), Section 552 regarding false information 
provided to and relied upon others in a business 
transaction.

• Breach of Fiduciary Duty

– Based theoretically on the relationship of trust and 
confidence between an Owner and A/E.

– Courts do not automatically presume the existence of a 
fiduciary relationship.

– Fiduciary relationship may be created by Contract.
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OTHER POTENTIAL CAUSES OF ACTION (cont.)

• Strict Liability

– Generally not imposed on A/E‟s.

– Exception: Designers of mass-produced 
housing.

• Fraud

– Generally not available for claims against 
A/E‟s because of the high threshold of proof.
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Is it in the „Codes‟?

• Obviously, where aspects of design and/or 
construction are governed by code, statute 
or standard, a failure to meet or comply 
with applicable codes, statutes or 
standards would be evidence of a failure to 
meet the Standard of Care. 
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NO! 
....not really.

• But keep in mind that most Building 
Codes are written to establish the 
minimum level of performance to be 
considered a „usable‟ building.  Would 
you want the „Standard‟ to be solely based 
on the minimum acceptable level of 
performance?
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What about the customer?

As „consumers‟ of the service… 

• …what do Owners „expect‟?  

• …what SHOULD Owner‟s expect? 

• How does „expectation‟ influence the 
perception of the „Standard of Care‟? 

• How does „perception‟ influence the 
definition of the Standard of Care?

Do Owners‟ have a role? 
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The Owner‟s Perception

Architects and Engineers are … 

Knowledgeable

Experienced

Precise

Scientific

Sensible

They are…
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The Professionals…
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The Owner‟s Expectations

Based on the „written word‟, the professionals should…

• “…exercise the average degree of skill, care, and 
diligence exercised by members of the same 
profession (or specialty within that profession), 
practicing in the same or a similar locality on a 
project of a similar nature in light of the present 
state of the profession" 

But no one thinks their „professional‟ is „average‟, so…
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The Owner‟s Expectations

….they should get

…a perfect project!

…Instantaneously!
(or at least on time)

…for FREE! 
(or at no additional charge)
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The Role of the Owner 
Owners have a critical role to play.

Up front:

• Defining 
Assumptions

• Clarity of „Intent‟

• Hierarchy of Needs
– Necessities & 

amenities 

• Parameters for 
„Acceptance‟

Throughout the project:

• Stay informed

• Timely decisions

• Timely information 
transfer

• Changes in…
– Assumptions

– „intent‟

– Needs vs. Wants
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The Circumstances

• Knowing when best to step out of the way 
and when to chime in; what are the „must 
have‟ and „nice to have‟ items on the project 
and the business implications of certain 
outcomes, beyond the project budget, are 
key components of the Owner‟s 
contribution to the process. 
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The „Practice

• The practice of 
„Design Professionals‟ 
includes several 
performance 
„guideposts‟ which 
can be said to govern 
some aspects of how 
the services are to be 
provided.

• Terms of Licensure

– Code of Ethics 

• Professional 
Organizations

• AIA, NSPE, EJC

– but membership is 
NOT a prerequisite for 
licensure, so…… 
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The Standard of Care

• On Technical quality…
– „reasonable and prudent care‟ 

– What would the other guy do? 

• On Delivery of Services…
– Timely

– Correct

– Clear

– „executable‟
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In the real world…give it a name…

E & O - Errors & Omissions:  

• „Perfection is a not a reasonable expectation 

– people make mistakes and people forget things.

Error and Omission

• The „remedy‟ is that the Owner „recovers‟ the cost 
of corrective design and any construction cost 
„impacts‟ that are attributable to the error alone.  
The cost of the item (in the case of omission) is 
still paid by the Owner since the Owner received 
the „benefit‟ of the forgotten item.  
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So how does this happen?
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Selected Topics in the 
Design Standard of Care

Design

Specifications
Materials

Equipment

• Poor Design

• Late Design

• Incomplete Design

• Inappropriate Materials

• Misapplied Equipment
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Today‟s Project Environment

• Compressed schedules
– Time to market is key

• New technologies (and old)
– „smart‟ buildings

– Digital communications & controls

– „Green‟ design

• More complexity
– Multiple users and (sometimes) Owners
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The Circumstances:

„Time is of the essence‟  

• Fast Track &  Ultra Fast Track  Execution

• Schedule Compression 

– Multiple and variable „Critical Paths‟. 
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Implications on Project Execution

Predictability over Innovation
– Focus on „CYA‟ over „BAT‟ (or even „MAT‟)

– „go with what you know‟ mentality

„Overdesign‟  
– „more is better‟ thinking leads to Inefficiency 

– capital cost & operating cost

Risk reduction trumps design management. 
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The Impact of Non-Traditional 
Project Execution Methods

Non-Traditional Execution Strategies

• Fast Track

• Hyper Fast Track

• Performance and „Best Value‟ Contracts 

• Design Build

• D-BOT\D-BOM 
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The Impact of Non-Traditional 
Project Operational Requirements

Non-Traditional Technology Challenges

• „Fuzzy‟ Scope

• Process „Refinement‟

• „Shell & Core‟ Tech Space

• Licensing and Tech Transfer

• Mergers, JVs, „Nested‟ Users, ??? 

• Technology Issues

– „Overwrite‟, „Obsolescence‟, „Legacy‟ and „Backward 
Compatibility‟ 
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The Impact of Non-Traditional 
Contract Formation Strategies

„Performance Contracting‟
• Design-Build 
• D-B Operate Transfer
• D-B Operate Maintain
• The „quality‟ of performance is not assessable 

until the end of construction when corrective 
action may be overly expensive or practicably 
impossible.
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The Circumstances:

• Do the legal precedents and professional 
interpretations crafted from the history of 
construction law provide an appropriate 
benchmark given today‟s construction 
industry? 
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Cases

• Case Slides go Here 

• Case Number 1
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Cases

• Case Slides go Here 

• Case Number 2
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“Those whose paths are not the same 
do not consult one another.” 

- Confucius
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Thank You!
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Thank You!
Please contact us!!

MDCSystems® Buchanan Ingersoll

300 Berwyn Park Construction Industry Practice Group Suite 

115 One Chase Manhattan Berwyn, 

PA 19312 Plaza

610-640-9600 35th Floor

www.mdcsystems.com New York, NY 10005

212-440-4400

www.bipc.com\cipg\

http://www.mdcsystems.com/
http://www.buchananingersoll.com/
http://www.buchananingersoll.com/
http://www.buchananingersoll.com/
http://www.buchananingersoll.com/

